Comment on Ashwini Deshpande by Anupama Rao, Barnard College

I’m sorry not to be with you all today. I’d like to thank Professor Logan for reading my response
to Professor Deshpande’s paper, and for inviting a historical anthropologist among the

economists in the first place!.

The paper is an important intervention into debates about how to address the complex and

multicausal effects of the persistence of caste inequality.

I will outline the main points of Prof. Deshpande’s paper and pose some questions for her. I will
then briefly discuss the founding assumptions (and the paradoxes) of India’s affirmative action

regime, which provides deeper context for Professor Deshpande’s paper.

X—X—X

At the outset I might note that consent to the provision of rights and entitlements for the majority
of caste oppressed communities through the architecture of public policy and legislated
protections is fast being chipped away in a variety of ways by the current Hindu majoritarian
regime. However, this does not mean that caste is no longer associated with historical

discrimination and persistent inequality, or that caste politics has given way to something else.

Caste governs rules governing marriage and intimacy; operates as an economic barrier to
accumulation and legitimizes occupational segregation, and it is a legal identity with social and
political consequence. The political scientist, Christophe Jaffrelot has made an important

argument about the democratization of society through caste after political independence. By this



he means the impact of both the reservations regime and universal franchise in mobilizing lower
castes to demand rights, resources, and social respect. More recently, the introduction of the
EWS category functions as affirmative action for the upper castes, especially Brahmins, and cuts
into caste-based reservations by introducing economic backwardness as orthogonal to identity-

based inequality.

Deshpande’s paper thus takes up a question that all of us who work on caste think about: why
does caste persist as a form of social hierarchy and economic inequality under conditions of
democracy, globalization, and modernization, especially when there are robust mechanisms in

place to undo its negative impact?

Second, she asks how we can measure caste’s relation to social stratification when we lack
granular data. Despite the fact of democratization through caste, there has been little effort to
quantify caste populations or to measure their relative strength in relation to other castes except
for those at the very bottom of the caste hierarchy: the outcastes (known in bureaucratic parlance
as Scheduled Castes, and by everyone else as Dalits), and tribal, or first peoples (known in

bureaucratic parlance as Scheduled Tribes, and by everyone else as adivasis).

Unlike the relationship between caste, number, ratio and representation established by the British
during colonial rule, Deshpande notes, “OBC [Other Backward Class] quotas are the only
category for which we don’t have granular data, making India’s affirmative action regime

exceptional in passing ameliorative policies without a sense of the demographic census data.” (p.



7) How does one operate in this data dark space? To my mind this is one of the key questions

this paper poses: can we ameliorate inequality without measuring it?

Deshpande asks if the category of class might replace caste. She answers in the negative noting
the ongoing relative impoverishment of the Scheduled Castes when compared against other
communities on all the indicators—gender, education, economy, and social segregation, both

implicit and explicit.

Census data is here combined with other available aggregate data to generate this conclusion. I
am especially interested to ask Professor Deshpande how she and her co-authors have utilized
different kinds of data, and how these have been standardized. And to ask more genrally about
the deteriorating quality of social data today given the laudable production of Indian statistics in

an earlier era.

And finally, Deshpande mentions the practice of untouchability in Christian and Muslim
communities and notes the sorry state of the latter though I believe more can and should be said.
The Sachar Committee Report (2006) argued that social stratification among Muslims was worse
than among the Scheduled Castes. There are forms of legislated exception for Muslims such as
trust holdings, personal status laws, and funding for educational institutions. However, these are
on the grounds of religious difference and not socioeconomic deprivation. The ghettoization of

Muslims today affects and implicates key transformations in stratification by caste.

That is, caste stratification is related to the changing relationship between majority and minority

religions, and the identification of almost all caste groups, including the lowest among the low,



with corporate Hinduism. (Speaking of social data, many of you are aware, I think, of
complementary efforts to exclude citizens from electoral rolls in Bihar, which is currently
underway, and the efforts to institute a National Register of Citizenship, again in a manner that is

exclusionary and adjudicated in a partisan manner.)

How do we understand these competing inequalities?

Let me turn next to policies by which efforts to redress the material disabilities of the lower
castes, and especially untouchables, have operated. Is failure built into their architecture? Or is
there a problem with the categories through which “caste” (and untouchability in particular) are

apprehended?

Caste and Constitution

In marked difference to the contentious, incremental process of franchise expansion in the West,
the Indian Constitution instituted adult universal franchise in the context of mass illiteracy and
myriad social inequalities. Another temporal compression was also evident: enfranchisement and
affirmative action policies were adopted nearly simultaneously. While EuroAmerican liberal
democracies have typically committed to the sanctity of procedure to guard against bias, India’s
emergent democracy specified desired outcomes.! Vulnerable populations were “enframed” by a
constitutional vision: the Indian Constitution recognizes unmarked citizens, but they are also
named as subjects defined by the markers of caste, poverty, and religion. In particular, the status

of Scheduled Castes and Tribes is mentioned in the Constitution as requiring remediation.

In his important 1984 text, Competing Equalities, the legal theorist Marc Galanter makes the

startling and little-noticed claim that compensatory discrimination was “very much a domestic



product, produced with little guidance or borrowing from abroad,” a unique kind of civil rights
law that addresses caste (like race in the United States) as a collective structure of deprivation
and impoverishment." Indeed Indian affirmative action is uniquely Indian, though it resonates
with similar projects of remediation. For this reason, it bears thinking about the project in its

specificity, as well as for its comparative relevance.

In the United States courts are tasked with negotiating preferential treatment as a policy that
must align with the constitutional commitment to “due process” and “equal protection.”
Interpretational leeway in balancing preferential treatment against equal protection—note that
this is the origin of the simplistic group vs. individual paradigm that governs much civil rights
law in the United States—exists in the degrees of scrutiny (strict, intermediate, or minimal) that

is afforded judges in making their decisions.

In contrast, commitments to individual rights, poverty alleviation, and group equalization are
embedded in the Indian Constitution as concurrent projects of state action. Compensatory
discrimination is primary: government is tasked with ensuring preferential treatment, and not
merely the courts. “The Indian Constitution thus defines the duty of preferential treatment not
through the rights of equality of opportunity and non-discrimination, but rather, as an exception
to them.... Compensatory preferential treatment, thus, does not have to be rendered consistent

with non-discrimination.” (my italics, Galanter, 947)

Legislation for Scheduled Castes [SCs] and Scheduled Tribes [STs]—beginning with Article

17’s abolition of the practice of untouchability—forms the juridical limit through which



entitlements for lower castes—that is, those who are neither classified as Scheduled Castes, nor
Scheduled Tribes—can be framed. Article 15(4) specifies that the state must make special
provisions for the advancement of any socially and educationally backward classes of citizens, or
for Schedules Castes and Scheduled Tribes. Article 46 of the Constitution, which is a Directive
Principle, stipulates: “The State shall promote with special care the educational and economic
interests of the weaker sections of the people, and in particular, of the Scheduled Castes and the
Scheduled Tribes, and shall protect them from social injustice and forms of exploitation.”

The legislation for SCs and STs is of two kinds: a set of unusual provisions in criminal law that
seeks to protect them from violence, combined with policy measures enhancing their socio-

economic development.

The latter has enabled three kinds of reservation, each focused on the provision of dignified
livelihood: (1) in legislative bodies, government service, educational institutions, and milder
forms in housing and land allotment; (2) through provision of scholarships, grants, loans, health
care, and legal aid; and (3) special measures, mostly legislative, to protect SCs and STs from
practices such as bonded labor, untouchability, and land alienation. Finally, caste’s association
with Hindu religion is recognized. Temples were thrown open to all Hindus, and a range of court
cases around religious access in the first decades after independence defined the parameters of a

Hinduism conceived primarily as juridical construct. i

1) Caste was translated into the language of socio-economic deprivation, that is, it became

“class-like.”



2) Article 16(4) advocates “any provision for the reservation of appointments or posts in
favour of any backward class of citizens which, in the opinion of the State, is not

adequately represented in the services under the State.” [my italics]

3) Thus, studies of caste stratification, e.g., the Elyperumal Report, the Kaka Kalelkar
Report, and others culminated in the government’s decision to implement the Mandal
Commission Report (1989), which led to reservations for the OBCs. (Note: this is the

caste category for whom we lack census data.)

The tension between economic empowerment, liberal individualism, and equality between
groups is thus baked into the Indian Constitution. However, it is the translation of caste primarily
into a form of socioeconomic deprivation that we must underline and amplify, though it is clear

that it the social stigma of untouchability, in particular, far exceeds narrow economic indicators.

In Conclusion
It is thus worth thinking about how race and caste create similar inequality regimes where status

hierarchy, rank order, and socioeconomic stratification are interrelated.

The tension between individual and group has troubled liberal theories of rights derived from
models of individual freedom and autonomy from the outset."” Does affirmative action resolve a
socio-political contradiction at the heart of the republic. Or, does it permanently mark a rift in the

social body that policy cannot resolve



The political theorist Iris Marion Young has argued that debates about group preferences tend to
convert questions of historic injustice, which are essentially political questions, into demands for
distributive justice predicated on perfecting policy design.” She argues that affirmative action
constrains our interpretation of historic harm, as much as it produces visibility for them as
redressable wrongs. Young is right to alert us to affirmative action policy as a form of
depoliticization. However, efforts to define the beneficiaries of meliorative policies (such as

affirmative action) have been waged through policy and politics.

In India today, we see two things occurring simultaneously, each at odds with the other. We see
an extension of the logic of affirmative action across caste groups (including for upper-caste
beneficiaries), while socioeconomic deprivation for the untouchable communities also remains
relatively constant. I suggest that the remedies might require rethinking policy, but that asking
how we got here might also tell us something about the inadequate manner in which caste has

been conceived as a category of relative deprivation.

NOTES

! The Constitution articulates the state’s responsibility for group equalization in both the Directive Principles, and
Fundamental Rights clauses. Additionally, government is tasked with group equalization as an essential function of
government.

i Marc Galanter, Competing Equalities: Law and the Backward Classes in India (Delhi: Oxford University Press,
1984), 361. A more recent evaluation of the reservations regime can be found in Marc Galanter, “The Long Half-
Life of Reservations,” in India’s Living Constitution: Ideas, Practices, Controversies, ed. Zoya Hasan, E. Sridharan,
and R. Sudarshan (New Delhi: Permanent Black, 2002), 306—18.

il Indian secularism is equated with the equal protection of all religions, rather than a retreat of the state from the
domain of religion. This has meant that debates about religion have been central to the changing character of Indian
secularism. It has also meant that religion is a public issue, and the site of enormous state intervention.

¥ Clearly one of the anxieties regarding group recognition is the possible slide from a discourse of vulnerability and
protection, into demands for proportional political representation that could challenge the principle of one-person
one vote, which is the basis of representative democracy. The history of colonial societies reflects long-standing
experiments with proportional voting, separate representation, and political weightage. However these were



mobilized for a rather different set of purposes: to maintain parity between religious, ethnic, or caste communities in
aid of political control in complex multiethnic, multi-religious societies.
V Iris Marion Young, Justice and the Politics of Difference (Princeton: Princeton University Press, 2011).



