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litigation process is consistent with DE and not Al. We aso offer evidence of the presence of Al
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plaintiff winners and likely plaintiff losers from the filed pool, causing a tendency toward centra
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Two prominent theories offer possible explanations of the litigation puzzle, that parties
fail to settle their cases and instead proceed to costly trials. These theories are the asymmetric
information (AI) theory described in Bebchuk (1984) and the divergent expectations (DE) theory
described in Priest and Klein (1984).! In the DE theory, each party estimates case quality with
error, and cases proceed to trial when, randomly, the plaintiff is sufficiently more optimistic than
the defendant. Because this is likely to occur only for cases with true quality near the decision
standard, cases far above and below the decision standard generally settle. The selection of cases
under DE is thus two-sided, and it moves the plaintiff win rate at trial toward 50 percent
regardless of the fraction of plaintiff winners among filed cases. In the Al theory one party
knows the probability that the plaintiff will win at trial, while the other party knows only the
distribution of plaintiff victory probabilities. When the defendant is better informed, the
(uninformed) plaintiff makes a settlement offer, and it is accepted by informed defendants who
face a relatively high expected liability at trial. The defendants proceeding to trial, on the other
hand, are those who correctly expect to win. The selection of cases for trial is thus one-sided,
and the plaintiff win rate at trial is systematically below the fraction of plaintiff winners in the
filed pool. These theories share the prediction that tried cases are unrepresentative of filed cases.
How the selection operates - whether one or two-sided - differs under the theories.

Most empirical work on the selection of cases for trial has been in the DE tradition, while
the majority of theoretical work, much of it critical of the DE approach, has been in the Al
tradition.? Considerable evidence supports the main prediction of the DE model, Priest and
Klein's 50 percent rule, that as the fraction of cases going to trial approaches zero, the plaintiff

win rate at trial approaches 50 percent. Such evidence includes Priest and Klein's (1984) finding

IThe model of Priest and Klein (1984) is in the tradition of Landes (1971) and Gould (1973).

ZEmpirical work in the DE tradition includes Priest (1986), Eisenberg (1990), Waldfogel (1995), Kessler, Meites,
and Miller (1996), and Donohue and Siegelman (1995). A notable empirical exception which tests for Al in the
criminal context is Froeb (1993). Theoretical work based on Al includes Grossman and Katz (1983), Hylton (1993),
Shavell (1995), Spier (1992), and Nalebuff (1987). Wittman (1988) provides a theory that encompasses the Priest

and Klein model as a special case.
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of 50 percent plaintiff win rates at trial in a variety of contexts, as well as Waldfogel's (1995)
finding that, both across judges and across case types, as the trial rate approaches zero, the
plaintiff win rate approaches 50 percent. However, some critics have noted that plaintiff win
rates at trial deviate systematically from 50 percent. Notably, plaintiff win rates at trial in tort
and civil rights cases are generally below 50 percent, which some observers regard as evidence
favoring the Al theory over the DE theory.

Because the DE theory predicts 50 percent only as a limiting implication, plaintiff win
rates deviating from 50 percent do not by themselves provide evidence against the DE theory.
Both DE and Al are theories of the selection of cases for trial, Consequently, both theories
predict both the fraction of cases adjudicated (which we term the adjudication rate, 7), the
plaintiff win rate among adjudicated cases (P), and the relationship between T and P. Because
DE and Al provide contrasting descriptions of the selection process, they generate distinct,
testable implications for the relationship between 7 and P. This paper explores these distinct
implications in section 1, and in section 2 we develop a test that distinguishes between Al and
DE theories using variation in 7 and P across judges. In section 3 we present evidence that the
relationship between T and P generated by the litigation process is consistent with DE and not
Al Although Al does not appear to explain the relationship between 7 and P, section 4 presents
evidence of the presence of Al early in litigation in the form of one-sided plaintiff win rates in
cases adjudicated prior to trial. We then reconcile the evidence of Al early in litigation with the
evidence that Al does not explain the selection of cases for trial with evidence, from adjudicated
case outcomes, that pretrial adjudication and settlement culls both likely plaintiff winners and
likely plaintiff losers from the filed pool, so that tried cases are not a one-sided selected sample

of filed cases, as the Al theory predicts.



I. The Two Medels and their Distinct Implications
Both the AI and DE models generate predictions not only for the plaintiff win rate at trial
(P), but also for the trial rate (7) and the relationship between the trial rate and plaintiff win rate.
This section reviews the models and describes their implications for P, 7, and the relationship
between T and P. The models share many predictons, for example for the effects of trial costs
and prospective judgments on trial probabilities. The models can be used to generate distinct
predictions, however, for the relationship between adjudication rates (7) and plaintiff win rates

amoﬁg adjudicated cases (P).

1. The DE Model

In the DE model parties disagree about the plaintiff's probability of winning a fixed

judgment J at trial.3 The parties form random but unbiased estimates of case quality. If ¥ is true

case quality, the plaintiff estimates the case quality to be }:; + &, while the defendant estimates

the quality of the plaintiff's case to be ¥; = Y"+¢&, where ¢, is a normal error (i = p,d). The

decision standard is D, which divides the population of filed cases (assumed to be distributed
standard normal) into plaintiff winners and losers. At trial a case is decided for the plaintiff if its
true quality exceeds the decision standard (if ¥ > D). Thus, plaintiff and defendant estimate the
probability of plaintiff victory as: P, = Pr(Y'+&, > D) = @((Y'+¢, — D)/ o), where @ is the
standard normal cdf, o is the standard deviation of the parties' errors in estimating case quality,
and / indexes plaintiff (p) or defendant (d). Cases go to trial if the plaintiff is sufficiently over-
optimistic relative to the defendant. If C and S are the parties' collective trial and settlement

costs, trial occurs if P, — P, >(C—S§)/J, which we term condition (1).

Three things affect the probability of trial through condition (1) in the DE model#:

3See Priest and Klein (1984) for a full description of this model.
4The location of the decision standard (D) also affects 7 and P, although that effect is not relevant to the use of the
model in this paper. See Priest and Klein (1984) or Waldfogel (1995) for discussions of the effect of the decision

standard on both 7'and P.
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1) the degree of uncertainty: as the parties' errors in estimating case quality (o) increase,
the probability that the plaintiff's estimate of P exceeds the defendant's estimate of P by (C-S)/.J
increases, and the probability of trial increases;

2) trial costs: the higher are trial costs relative to settlement costs, the lower is the
probability that the plaintiff is sufficiently over-optimistic relative to the defendant, and the lower
is T;

3) the prospective judgment upon victory at trial: the higher is J, the smaller is the
margin by which the plaintiff must be over-optimistic. Hence, increases in J make trial more
likely.

In this model, settlement acts as a two-sided filter on the population of filed cases. If a
case has true quality far above or below the decision standard, it is unlikely that the parties will
disagree sharply about the plaintiff's prospects at trial. The cases most likely to go to trial are
those with true quality near the decision standard, giving rise to the tendency toward 50 percent
plaintiff victories at trial. As the degree of error in parties' case quality estimates declines, or if
the relative gains from trade (C-S)/J rise, the trial filter becomes finer. With more accurate
estimates of case quality, higher trial costs, or smaller judgments, only cases closer to the
decision standard go to trial, and the ensuing plaintiff win rates at trial converge to 50 percent.

The direction of convergence of P toward 50 percent operates differently depending on
whether the decision standard is above or below 0 (whether more or fewer than half of filed cases
would yield plaintiff victory at trial). For example, with D = 1.5, roughly 7 percent of filed cases
would yield plaintiff victory at trial. If tried cases were drawn randomly from the' population of
filed cases, then roughly 7 percent of tried cases would yield plaintiff victory. When parties are
poor at predicting case quality, trial costs are low, or the prospective judgment is large, the group
of cases going to trial approaches a random sample from the filed case population. As the
fraction of cases tried declines (for example because parties' ability to predict case quality
improves), the plaintiff win rate at trial increases toward 50 percent. In 7-P space, if D > 0 and

4



o, C, or J vary, the relationship between 7 and P is negative with P < 0.5 With D < 0, the

relationship between T and P is positive and P > 0.5.

2. The Al Model

In the Al model (see Bebchuk, 1984) a risk-neutral plaintiff sues a risk-neutral defendant
for a fixed J.3 Each party would bear costs C; at trial, where i indexes plaintiff or defendant
(settlement costs are assumed to be 0). The defendant knows that his likelihood of prevailing at
trial is p, while the plaintiff knows only the distribution of p. The plaintiff makes a take-it-or-
leave-it settlement demand of the defendant.

The defendant accepts any settlement demand below his expected costs at trial. That is,

d

the defendant accepts if S<C, + pJ, orif p> Thus, the defendant accepts an offer if

the defendant’s probability type ¢ (indicating the probability that the plaintiff will prevail against

this defendant) equals or exceeds ¢(S), where g(S) = ¥, .. Knowing this, the plaintiff

chooses a settlement demand S that balances the benefit of the higher settlement amount if
received against the increased trial costs. In particular, the plaintiff chooses his settlement

demand to maximize his expected position:

9(3)
J.xf (x)dx

A(S)={1-Flg(O}S + F[g(S)-C, +J ———1,
(8) ={1-Flg(H}S + Fg(S) - C, + Fla(S)]

where fand F are the standard normal pdf and cdf, respectively and a is the lower limit of the
support for p. The optimal settlement demand S* divides defendants into those who expect
(with high probability) to be found liable at trial, who accept the settlement offer and those who

expect a low probability of being found liable at trial, who proceed to court. The first order

5 See Grossman and Katz (1983) for an exposition of an Al model in the criminal context.
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condition (foc) and second order condition (soc) (along with other conditions outlined in

Bebchuck, 1984j describe the optimal settlement demand and gives rise to the model’s
f(q%)

= . The model’s soc is that
Cp +C, 1-F(g%

comparative statics. The foc may be written as

C,+C
fg*)+ pTd f'(g*)>0. The probability that the defendant loses at trial is unambiguously

below the probability that the average defendant would lose at trial, if all filed cases were tried.
The Al model generates implications for not only the plaintiff win rate at trial but also the
relationship between 7 and P. As in the DE model, variation in either the size of the judgment
(J) or trial costs (C) affect the trial rate. The model’s soc implies that the right-hand side of the
foc increases in q. Hence, increases in J increase, and increases in trial costs decrease, the
probability of trial.6 Variation in the trial rate has a different effect on the plaintiff win rate at
trial in the Al model than in the DE model. Decreased trial rates induced by smaller J (or larger
C or smaller o) in the DE model cause the plaintiff win rate to converge to 50 percent. Inthe Al
model with a better informed defendant, by contrast, decreased trial rates induced by increased J
(or decreased C) cause the plaintiff win rate at trial to approach zero. To see this, note that tried
cases in the Al model with an informed defendant are those with expected plaintiff victory
probabilities below some threshold g* . Holding constant the distribution of p, increases in the

fraction of cases tried (which correspond to an increase in g *) also raise the ensuing plaintiff win

.

q9
rate at trial: fo (x)dx.”7 This prediction is analogous to the prediction derived and tested in

a

Froeb (1993) in the criminal context.

6 Increases in J, all else constant, make trials more likely. It is possible that increases in J induce endogenous
changes in trial costs. Empirical tests below will determine whether such possible endogenous changes in trial costs
prevent variation in J from affecting 7.

7This comparative static does not hold for all factors inducing variation in the trial rate. Variation across groups of
cases in the variance of p motivate the opposite relationship. As this variance declines, the amout of information
asymmetry declines, as does the trial rate. The plaintiff win rate at trial then converges to the mean of the p
distribution, rather than zero.



3. Comparing the Models

Both DE and Al theories offer descriptions of the selection of filed cases for trial, and the
samples tried under the two theories are quite different. In the Al theory with informed
defendants and uninformed plaintiffs, for example, the plaintiff's take-it-or-leave-it settlement
demand is accepted by relatively "guilty" defendants, leaving a disproportionately innocent group
of defendants going to trial. The selection of cases for trial under Al is thus one-sided. Plaintiff
win rates at trial are not only unrepresentative of the fraction of plaintiff winners among filed
cases; with better informed defendants, plaintiff win rates at trial are systematically below the
fraction of plaintiff winners among filed cases. In the DE theory both parties are equally
(un)informed, and cases proceed to trial when (by chance) the plaintiff is sufficiently over-
optimistic relative to the defendant. The farther that cases are either above or below the decision
standard, the more likely it is that both parties will recognize the probable outcome, and the less

likely is trial. Thus the selection of cases for trial under DE is two-sided.

II. Do the Data on the Relationship between 7 and P Favor Al or DE?

1. Data and the Natural Experiment of Random Assignment of Cases to Judges

The data for this study include over 65,000 federal civil cases filed in the Southern
District of New York (SDNY) between 1979 and 1986 and terminated by the end of 1989.
Variables in the data include: whether the case is adjudicated or if not, (we infer) settled; whether
the case is decided for the plaintiff if adjudicated; the procedural progress at termination,® and the
size of the money judgment for the plaintiff. These data are drawn from the AO data set. In
addition the data éet includes the judge to whom the case is assigned. These were obtained from

the civil index in the SDNY clerk's office. They are linked with the AO data by docket number.

8Procedural progress indicates how far the case had proceded at termination. Possible values for this variable
include: before issue joined (before the complaint is answered by the defendant); after motion, before issue joined;
after issue joined, before motion; after issue joined, after judgment on motion; after pretrial conference (where

discovery is scheduled); during court or jury trial; and after court or jury trial.
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Cases are randomly assigned to judges in SDNY. Consequently, over large numbers of
cases, each judgé has the same average caseload. Differences in average litigation outcomes
across judges are therefore ultimately attributable to characteristics of the judges, rather than the
cases or parties before them. If judges provide parties with different litigation environments,
then random assignment allows simple measurement of the effects of these environmental
differences. For example, as we explore below, if judges differ in the size of the judgments
awarded in their courts, then we can test whether judgment size affects the tendency for parties to
settle by checking whether judges with higher average judgments also have higher average

adjudication rates.

2. Distinguishing between the Theories

Data on the relationship between the adjudication rate (7) and the plaintiff win rate
among adjudicated cases (P) can distinguish between the two theories. Various researchers argue
that tort and civil rights cases provide suitable contexts for testing the Al theory because they are
characterized by uninformed plaintiffs suing informed defendants, as in the standard version of
the Al theory.® Below we initially focus on tort and civil rights cases, two categories in which
the information structure corresponds to the assumptions of the basic Al model.

With better-informed defendants, the Al theory predicts that decreases in the trial rate
induced by lower potential judgments will be accompanied by lower plaintiff win rates at trial.
As the adjudication rate (7) approaches zero, the plaintiff win rate (P) also approaches zero. The
DE theory generates a sharply different prediction: reductions in T caused by smaller potential
judgments cause P to api)roach 50 percent. If one knows whether the decision standard is greater
or less than 0 (whether more or fewer than half of filed cases would be plaintiff winners if all

were tried), then the DE theory gives a more specific prediction. If fewer than half of filed cases

9Bebchuk (1984) introduces the model and invites the reader to view tort cases as an example with uninformed
plaintiffs. Hylton (1993) cites tort, employment discrimination, and antitrust as case types amenable to the

asymmetric information model he advances.
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are winners (D > 0), then DE predicts that P = 0.5 when 7 = 0 and that P declines as T increases.
If D <0, then DE again predicts that P = 0.5 when T=0 butas T increases, P increases. Given
that plaintiff win rates in adjudicated tort (and civil rights) cases average far below 0.5, it is likely
that D > 0 for these case types.!® Consequently, under DE we expect P to decline from 0.5 as T
increases.

The first step in testing between the theories is to look for significant inter-judge variation
in the theories' determinants of trial (such as judgment sizes and trial costs), adjudication rates,
and the relationship between trial and its determinants. While we lack data on litigation costs,
we do observe the size of monetary judgments, and we can compare these across judges to check
whether judges before whom larger judgments are made also have higher adjudication rates (as is
predicted by both Al and DE theories). Ideally we would like to have a measure of the judgment
that a randomly winning plaintiff would receive before each judge. Instead we observe the
judgments awarded in the relatively small (and selected) sample of adjudicated cases. Even
ignoring any potential selection problem, it is difficult to obtain enough judgment observations
per judge to allow meaningful comparisons within case types. In order to obtain a large number
of judgment amounts per judge, we need to aggregate over all case types. We return to the
possible selection problem below.

We observe money judgments for 6430 cases. The “amount received” variable reported
in the AO data is top-coded at 9999 (for judgments above $9.999 million). Six percent of the
judgments in the sample are coded in this way. Although we cannot know the exact value of
judgments of $10 million or more, we can fit the observed judgments to a distribution, then draw
from the distribution and compute the mean of judgments over $10 million. We do this in the
following way. First, because the distribution of judgments is very skewed, we fit a distribution
to natural logs of judgments. We estimate a tobit model on log judgments, which gives estimates

of the mean and standard deviation of the distribution of log judgments. We drew 200,000

10waldfogel (1995) estimates the implied tort decision standard (D) to be 0.510.
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random observations from the estimated distribution. After exponentiating the simulated
judgments, we thé:n calculate the average judgment exceeding $9.999 million to be $48.875
million. In what follows we use the adjusted measure of judgments, in we recode 9999 to $48.9
million. We also treat the small number of judgments for the defendants as negative, so that the
average indicates average judgments in favor of plaintiffs. This recoding has a substantial effect
on the average judgment but (because raw and adjusted judgments are highly correlated - 0.99 -
across judges) little effect on other results. The raw average judgment among the judges
included in the study is $929,100, while the adjusted average is $3,436,500.

We use the overall average money judgment as our measure of the prospective judgment
() and the fraction of filed cases which are adjudicated as our measure of T.1! One can reject the
two hypotheses of no judge effects on judgments and adjudication rates. As table 1 indicates
there is substantial inter-judge variation in mean raw and adjusted judgment size.1? Adjudication
rates also vary substantially by judge.

Figure 1 shows a positive relationship between the overall adjusted judgment size and
both overall and tort and civil rights adjudication rates, consistent with both theories. Weighted
least squares regressions (using the number of overall and tort and civil rights cases per judge as
weights) confirm that the positive relationships are significant (in one-sided tests). See table 2,
column 2. We obtain a similar result regressing tort and civil rights 7 on tort and civil rights
judgments (see table 2, column 3).13

Given inter-judge variation in adjudication rates (T) induced by inter-judge differences in

J, it is possible to test between theories. Fora first pass we examine the raw relationship

11The average tort and civil rights judgment J rcr ) is strongly and positively related to the average overall
judgment (J). See table 2, column 4. Because of the relatively small number of tort and civil rights cases per
judge, Jycg is measured with error. Its use as a regression explanatory variable would result in a downward-biased
coefficient, and it is better replaced by J.

12Across judges the mean and median judgment sizes are strongly positively correlated, indicating that inter-judge
differences in judgment amounts are not driven by outliers.

13 The positive relationships persist, albeit less significantly, when we discard the potentially outlying observations

with 7> 35 percent.
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between T and P for tort and civil rights cases, shown in figure 2. A regressionof Pon T
confirms what is visible to the naked eye: there is a significant negative relationship between 7
and P. See table 2, column 1. As T approaches zero, furthermore, P approaches 36 percent.

In both theories T is an endogenous variable determined by J as well as other factors.
Consequently, the relationship between P and T measured in the OLS regression may reflect
variation in 7 induced by factors other than J. Because we observe J, we can test between the
theories cleanly by measuring the relationship between P and the variation in 7 induced by J.
We accomplish this using instrumental variables, with J as an instrument for 7. The resulting
weighted least squares [V regression is reported in table 2, column 5. This regression again
shows that as T approaches zero, P approaches roughly 40 percent. Standard errors are higher in
this regression, although the negative relationship is still significant at the 10 percent level. The
negative relationship between P and T is consistent with the DE theory but inconsistent with the
Al theory. We obtain very similar results using adjusted tort and civil rights judgments as

instruments for 7 (see table 2, column 6).

3. Discussion

The test in this section indicates that the settlement process (the selection of cases for
adjudication) does not obey the basic implication of the Al theory. This result contrasts with
Froeb’s (1993) finding of a negative relationship between the probability of criminal trials and
the probability of guilty verdicts, a finding consistent with AI. One reason why implications of
Al theory are not borne out in data may be that actual civil litigation does not proceed in a way
that corresponds to the conditions of the theory. The bargaining environment of the basic theory
(see Bebchuk, 1984) includes a take-it-or-leave-it offer by the plaintiff which the defendant then
either accepts or rejects. In actual civil litigation, long periods of time typically elapse between
filing (and presumably the plaintiff's first settlement offer) and trial. It is difficult to believe that
no additional bargaining occurs, and that the plaintiff receives no additional information from the

11



defendant, save through the decision whether or not to accept the initial offer. For this reason, it
may be mistaken to look to the relationship between T and P for evidence of asymmetric
information in civil litigation. The criminal context may conform more closely with the setup of
the model. For example, it seems more plausible that criminal prosecutors make take-it-or-leave-

it offers.

I11. Early Adjudications: A Reasonable Test for Al

Although neither trials nor adjudications generally appear, on their face, to provide
circumstances consistent with the conditions of the theory, the litigation process does generate
circumstances that may be useful for detecting the presence of asymmetric information. While
most theories treat litigation as settlement bargaining in the shadow of a single-round of
adjudication (a trial) if the parties fail to settle, real litigation is somewhat more complicated.
Adjudication can occur even if the parties do not intend to proceed to trial. Indeed, the vast
majority of adjudicated cases are adjudicated long before a trial would have occurred.'4 Over
half of adjudicated cases in the sample below are resolved on motions prior to the pretrial
conference. These adjudications include summary judgments and other decisions that judges can
make even with the limited information available to them on a case early in its progress through
the litigation process.

The AO data indicate the "procedural progress" at termination, which allow us to
determine how far a case has progressed. We aggregate the levels of procedural progress at
termination into four rounds: 1) before the plaintiff's complaint is answered; 2) after the
plaintiff's complaint is answered but before the pretrial conference where discovery is scheduled;
3) after the pretrial conference but before a trial begins; and 4) after a trial begins. Table 3 shows
the distribution of cases by their procedural progress at termination, along with the average time

elapsed between filing and termination, separately for tort and civil rights cases, as well as for

l4gee Eisenberg (1991).
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four other broad categories of federal civil litigation. Like the data above, these data include
cases filed in SDNY between 1979 and 1986. Of the 10,673 filed tort cases in the sample, a
quarter (2583) are terminated before the plaintiff's filed complaint is answered. Of these 2583
early terminations, roughly 20 percent (462) are adjudicated. Over a third (1770) of the 4598
civil rights cases in the sample are resolved before the complaint is answered. Over a third (593)
of the 1770 early terminations are adjudicated. Cases in which adjudication occurs before the
complaint is answered are much shorter than cases proceeding to trial, or even average cases.
Tort and civil rights cases resolved before the complaint is answered last an average of 8.4 and
6.7 months, respectively, compared with 19.5 and 23.4 months for tried cases and 14.0 months
for all tort and civil rights cases.

We can use the results of early adjudications as a test for the presence of asymmetric
information among litigants. Suppose that shortly after filing the judge stands ready to
adjudicate cases which (to the informed litigant and the judge) would have obvious outcomes at
trial. Figure 3 represents this idea. Each case is summarized by the probabilty that the plaintiff
would win at trial, p, and cases are distributed f{p). All cases with p < a would be adjudicated
early in favor of defendants, while cases with p > b would be adjudicated early for plaintiffs. An
uninformed plaintiff knows the distribution f{p) but does not know p for her case. If the
defendant is better informed (i.e. knows p), then if p > b the defendant knows that the case
would very likely be adjudicated for the plaintiff. Hence, a better informed defendant will accept
plaintiff settlement offers in cases with p > b and will reject settlement offers when p < q,
allowing the likely plaintiff losers to proceed to adjudication. The testable implication of Al with
a better informed defendant is a very low plaintiff win rate among cases adjudicated early.

If the informational asymmetry and bargaining structure are reversed - so that the plaintiff
is better informed - then the implications change. The informed party again agrees to settle cases

unfavorable to him, leaving only cases favorable to the informed party for adjudication. With an

13



informed plaintiff and an uninformed defendant, the testable implication of Al is a high plaintiff
win rate among cases adjudicated early.

Some evidence supports our characterization of early adjudication as a mechanism for
culling outlying cases (obvious winners or losers) from the filed population, although we must
admit at the outset that it is difficult to obtain an objective empirical measure of case
obviousness. Mindful of this inherent difficulty, we nevertheless tried to characterize the process
by looking for published opinions on Lexis in a random sample of 778 tort cases resolved at the
four procedural rounds. One measure of legal “obviousness” is whether an adjudication
generates a published opinion. We presume that judges write opinions in order to generate
precedent. If a case raises no novel issues - which is related to whether the case has an obvious
outcome - then the judge is less likely to produce an opinion. Our data show that opinions are
quite rare in cases adjudicated in round one. Only 3.7 percent of these adjudications (6 of 161
cases examined) have corresponding opinions. Published opinions are increasingly likely for
cases adjudicated at later stages: Published opinions are available for 13.1 perceni (26 of 198
cases) of cases adjudicated at round two, 13.2 percent (27 of 204 cases) at round three, and 19.1
percent (41 of 215 cases) at round four. We view this pattern as evidence that earlier-stage
adjudication culls obvious cases from the pool.

Previous researchers have argued that tort, employment discrimination, and antitrust
cases have better informed defendants than plaintiffs. Our data on tort and civil rights (a major
category of which is employment discrimination) cases correspond to this information structure.
We also have data on four additional categories of federal litigation: prisoner petitions, labor
cases, contracts, and intellectual property.!’ It is difficult to obtain a priori information on the
direction of informational asymmetry in litigation. One observable variable that may reflect
plaintiff ignorance is the fraction of pro se plaintiffs in a case category. Siegelman and

Waldfogel (1997) calculate this fraction for each of the six broad categories of litigation included

15See Siegelman and Waldfogel (1997) for information about these case categories.
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here.16 It is very high for prisoner cases (64.4 percent), high for civil rights cases (21.1 percent),
intermediate for tort (5.9 percent) and labor cases (5.0 percent), and zero for both contracts and
intellectual property (see table 3). Consequently, we expect plaintiffs in civil rights and,
especially, prisoner cases to be ill-informed relative to their defendants; and we expect plaintiffs
in contracts and intellectual property cases to be better informed relative to their defendants.
Labor and tort plaintiffs should be somewhere in between.

A second variable that m:ay reflect the direction of informational asymmetry across parties
is the fraction of parties that are institutions (corporations or governments), as opposed to
individuals. Table 3 reports the fractions of institutional plaintiffs and defendants in our case
categories (again from Siegelman and Waldfogel, 1997). Three of six case types, tort, civil
rights, and prisoner, are particularly unbalanced: They have almost exclusively individual
plaintiffs suing largely institutional defendants. The other three categories are balanced:
Institutions make up roughly three quarters of parties on both sides of those disputes. It seems
reasonable to assume that individuals are less sophisticated litigants than institutions.!? If this is
true, then we expect relatively greater plaintiff ignorance in prisoner, tort, and civil rights cases.
The pattern of informational asymmetry implied by party identity is similar to the pattern implied

by the fractions of pro se plaintiffs across case types.

IV. Settlement Under Asymmetric Information Gives Priest/Klein Results
The selection of cases for trial is not properly characterized as one party's response to the
other party's take-it-or-leave-it offer. Instead, the selection of cases for trial is a sequential
process of settlements in the shadow of pretrial adjudication.!® Much adjudication - and much

settlement - takes place long before a trial would occur. Our data allow us to determine the

16 Calculations are based on case information on Lexis for random samples of 1533 cases from the underlying data
set. See Siegelman and Waldfogel (1997) Appendix: Data and Methodological Issues for details.

17 Eisenberg and Farber (1995) make a related assumption about the difference between individual and institutional
plaintiffs. They assume that individuals (who are potential plaintiffs) have a wider distribution of litigation costs.

18See Spier (1992) for a formal model of the dynamics of pretrial negotiation.
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juncture at which cases terminate. In addition to the cases (examined above) terminating in the
first round of litiéation (before the complaint is answered), we also observe cases terminated
after the complaint is answered but before discovery is scheduled (which we term the "second
round"); after discovery is scheduled but before trial begins (the "third round"); and after trial
begins (the "fourth round").

Table 4 shows plaintiff win rates in case adjudicated in the first round for each of the six
case types. A striking feature of these win rates is that they are extreme - either close to zero or
close to one. Early plaintiff win rates in tort, prisoner, and civil rights cases are close to zero;
and early win rates in the other three categories are close to one. These data are consistent with
asymmetric information at the time of filing. In particular, these patterns would arise if
defendants had better information than plaintiffs in tort, civil rights, and prisoner cases; and the
opposite pattern of informational asymmetry held for the other three case types.!?

In addition to the cases removed from the filed pool in the first round, another set of cases
is removed in the second round. Assuming that second round adjudication operates in the same
manner as first round adjudication (as a threat to adjudicate cases with p outside of some set),
plaintiff win rates in second round adjudication provide an additional test for Al Plaintiff win
rates should again be extreme (low if the defendant is better informed, high otherwise), but
because the most obvious cases have already left the pool, the plaintiff win rates in the second
round should be less extreme than in the first round. This prediction is borne out in the data.
With the slight exception of prisoner cases, plaintiff win rates in second round adjudication are
less extreme than first round plaintiff win rates (see table 4).

The third round of adjudication occurs after discovery is scheduled but before trial. The

data do not indicate the quantity of discovery completed before termination, although the average

19These extreme plaintiff win rates are also inconsistent with the limiting implications of the Priest and Klein (1984)
DE model. Under standard divergent expectations assumptions both parties estimate case quality in an unbiased but
noisy fashion. Consequently, both obvious losers and obvious winners settle prior to adjudication. The data on early
adjudications, by contrast, show that "obvious" cases proceed to early adjudication, suggesting informational

asymmetry. 6



durations of cases completed in this round is four months longer than the average for cases
completed in round two. This suggests that some discovery occurred. Given the nature of
discovery as an institution by which parties obtain information about their opponenfs’ cases, it
may be wrong to view the third round settlement as motivated simply by the threat of third round
adjudication. Indeed, although settlements outnumber adjudications at all three pretrial rou;lds,
settlements more distantly outnumber adjudications at round three.?0

One can compute very rough settlement hazard rates for each round as the number oif '
cases settled in that round divided by the number of cases still active. This is converted to a
monthly rate by dividing the hazard rate for the round by the average number of months in the
round. Settlement hazard rates computed in this way peak for all case categories (except
prisoner) in the third round, suggesting that discovery promotes settlement. The peak in the
settlement hazard rate at this juncture suggests that the information transmitted across parties
during discovery promotes settlement. Table 4 reports monthly settlement hazard rates for each
round.

Parties in the selected sample of cases going to trial have completed discovery and
therefore have more information about their opponents' cases than they had at filing. The amount
of informational asymmetry should have been vastly reduced. In addition, the process of pretrial
adjudication and settlement has removed the cases with obvious outcomes. Consequently, we
expect plaintiff win rates among cases going to trial to be less extreme than at earlier rounds.
This is borne out in the data. Plaintiff win rates at trial are less extreme - closer to 50 percent
than at round three - for each case category (see table 4).

Figure 4 plots plaintiff win rates among adjudicated cases for each round and for each
case type. The pattern in the figure is striking. Plaintiff win rates among adjudicated cases are
declining by round for case types with high early win rates, and win rates rise by round for case

types with low early win rates. Roughly speaking, the later the round in which adjudication

20gee Cooter and Rubinfeld (1994) and Hay (1994) for discussions of the purposes and effects of discovery.
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occurs, the closer is the plaintiff win rate to 50 percent. Plaintiff win rates among cases
adjudicated in thé last round (at trial) are 49.1 percent for labor cases, 48.5 percent for tort, 59.6
percent for contract, 60.9 percent for intellectual property, 22.6 percent for civil rights, and 21.7
percent for prisoner cases. Convergence toward 50 percent is by no means complete (particularly
for civil rights and prisoner cases), but the tendency is clear. Despite the tendency toward
roughly 50 percent plaintiff win rates, persistent deviations of P from 50 percent may be
consistent with either DE or Al theories. The low fourth round plaintiff win rates for prisoner
and civil rights cases may reflect uninformed plaintiffs in those categories. On the other hand,
one can rationalize deviations of P from 50 percent within DE with asymmetric stakes or

persistently high party uncertainty in estimating case quality (see Waldfogel, 1995).

Conclusion

The group of cases actually going to trial is a highly selected sample of filed cases.
Because of settlement and adjudication occurring before trial, the distribution of expected
plaintiff win rates among cases proceeding to trial is much narrower than the distribution among
filed cases. Put another way, information is less asymmetric among the parties proceeding to
trial than among the parties to all filed cases. In the basic Al model tried cases are drawn only
from the tail of the filed case quality distribution with quality favorable to the informed party.
Under Al the distribution of tried cases is a singly-truncated version of the distribution of filed
cases. The process of actual pretrial adjudication and settlement, by contrast, appears to
eliminate both high and low-quality cases from the pool proceeding to trial. Consequently, the
selection of cases for trial results in plaintiff win rates at trial approaching 50 percent. The
pattern of settlement in each pretrial round appears to reflect the presence of Al, but the selection
of cases for trial is not one-sided as the Al model predicts. Instead, cases both above and below
the decision standard are settled or adjudicated out of the filed pool, leading to a tendency toward
central, not extreme, plaintiff win rates at trial.

18
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Table 3

Variables Related to Information Asymmetry

Percent of Plaintiffs | Percent of plaintiffs | Percent of defendants
who are pro se that are institutions that are institutions
Contracts 0.0 80.2 71.4
Tort 5.9 3.7 72.6
Civil Rights 21.1 6.9 76.1
Prisoner 64.4 0.0 100.0
Labor 5.0 72.4 86.7
Intellectual
Property 0.0 77.5 85.2

Note: From Siegelman and Waldfogel (1997), tables 4 and 5.
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Adjudication Rate

Figure 1

Judgments and Adjudication Rates
by Judge, SDNY
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Plaintiff Win Rate

Figure 2

Adj. Rates and Plaintiff Success
Tort and Civil Rights Cases, by Judge
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Figure 3

Cases Culled by Early Adjudication
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Plaintiff Win Rate

Figure 4

Plaintiff Win Rate in Adjudicated Cases
by Timing of Adjudication
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