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CHAPTER IX
ENFORCEMENT, ADJUSTMENT, AND REVISION

THE preceding chapters have been devoted primarily to the activi-
ties of the district boards and the Bituminous Coal Division leading
up to the establishment of minimum prices. During the 35 months
that followed the completion of this task, that is, from October
1940 to August 1943, the Division was engaged in carrying out
new duties and functions. These activities may be classified as:

—The enforcement of established minimum prices and market-
ing rules and regulations. '

—The adjustment, where necessary, of existing minimum price
schedules.

—General revision of existing minimum price schedules neces-
sitated by a change in the levels of costs.

A. Enforcement of Minimum Prices and Marketing
Rules and Regulations

Price cutting has been one of the principal reasons for the in-
stability of this industry. Sellers in order to dispose of their coals
often find it necessary to reduce their prices to the consumers. The
widespread evasion, in late 1934 and early 1935, of prices estab-
lished by the National Recovery Administration was probably one
of the important reasons for the breakdown of the price structure
which was established under the NRA Code. It was the recognition
of this limitation of the NRA Code that led the sponsors of the Act
of 1937 to adopt strong measures for the enforcement of the mini-
mum price structure.

The Bituminous Coal Division was assigned the responsibility
of obtaining compliance with its minimum price schedules and its
rules and regulations by the producers of bituminous coal who
were Code members and the distributors of such coal. This section
will discuss the success attained by the Division in dealing with
both of these groups and will describe the procedure of enforce-
ment.

1. ENFORCEMENT OF MINIMUM PRICE SCHEDULES UPON
PRODUCERS

Producers of bituminous coal who were Code members were
required by the Act to sell their coal at prices not lower than the
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ENFORCEMENT AND REVISION

established minima. Whenever such a producer sold coal below the
minimum price, a complaint could be lodged with the Bituminous
Coal Division by a Code member, a district board, a state or
political subdivision thereof, or the Consumers’ Counsel. If the
infraction was willful, the Division, after a hearing, could issue
a cease-and-desist order (enforceable by application to a circuit
court of appeals) or revoke the offending producer’s membership
in the Code.* Loss of membership made the producer liable to an
excise tax in an amount equal to 19% per cent of the sales price
at the mine or, in the case of coal sold or disposed of otherwise
than by a sale at the mine, 19% per cent of the fair market value
of the coal at the time of its sale.? In addition, delinquent Code
members who desired to have their membership restored could do
so upon payment to the United States government of double the
19% per cent tax on coal sold or disposed of in violation of the
Code or of regulations established thereunder (Sec. 5c).

a. Number of violations by producers. The action taken by the
Coal Division against producers whose violations of the minimum
price schedules had been discovered is disclosed in Table 67. The
data in this table, and others in this chapter, have been compiled
by the authors from Orders published in the Federal Register, and
may be incomplete. It is unfortunate that an official tabulation was
not available. -

Table 67 shows that orders to cease and desist were issued more
often than orders to revoke the Code membership of producers. In
several cases a revocation of membership was reconsidered by the
Division and was replaced by the less severe cease-and-desist order.®
When this occurred, the case was listed by the writers in the cease-
and-desist column of the accompanying table and not in the revoca-
tion column. No information is available to show whether the Bi-
tuminous Coal Division had occasion to apply to the courts for the
enforcement of cease-and-desist orders. It should be noted that the

1 The Bituminous Coal Act of 1937 (50 U.S. Stat. at L. [1937], 72),
Secs. 5b and 6c¢.

2 The above tax was applicable to all producers who had not taken out
a membership in the coal code (Sec. 3b). A violation of the Code also ex-
posed the member to a lawsuit by another member who had been injured
by such violation. Threefold damages and the costs of the suit (including
a reasonable attorney’s fee) were collectible (Sec. 5d). Information is lack-
ing in regard to the number of suits brought against producers.

3 On December 31, 1941, the Rider Coal Co. was subjected to a revoca-
tion order which was subsequently replaced by a cease-and-desist order
dated June 19, 1942. Similarly, the A and B Coal Co. was placed under a

revocation order on March 17, 1943, but this was later withdrawn and on
May 19, 1943 a cease-and-desist order was issued.
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ENFORCEMENT AND REVISION

TABLE 67

Cease-and-Desist Orders and Revocations of Producers’ Code Membership,
by Period, October 1940-August 1943

Cease-and-Desist Membership
Orders® Revocations
Period (number)

Oct.-Dec. 1940 4 0
Jan.-Mar. 1941 16 1
Apr.-June 1941 18 0
July-Sept. 1941 25 20

FIRST YEAR 63 21
Oct.-Dec. 1941 12 44
Jan.-Mar. 1942 22 12
Apr.-June 1942 32 20
July-Sept. 1942 14 16

SECOND YEAR 80 92
Oct.-Dec. 1942 5 3
Jan.-Mar. 1943 16 9
Apr.-June 1943 30 11
July-Aug. 1943 4 3

THIRD YEAR 55 26

Total 198 139

2 Does not include cease-and-desist orders issued to producers simultan-
eously with revocation orders.

Source: Compiled by the authors from data published daily in the Federal
Register during the three years in which minimum prices were in effect.

Division in issuing an order to cease and desist did not thereby estop
itself from subsequently issuing a revocation order in the same
case.*

Table 68 gives the number of cease-and-desist and revocation
orders issued by the Division to producers in the various districts,
ranked in descending order on the basis of the number of bitumi-
nous mines that were active in 1942. The first 12 districts listed in
this table contained 90.1 per cent of the 10,512 bituminous coal
mines and contributed 93.5 per cent of the bituminous coal pro-
duced in the United States. Approximately 86 per cent of the cease-
and-desist orders and 92 per cent of the revocations were issued
to producers located in these districts. The figures in Table 68 do
not show much correlation between the number of penalties ordered
by the Division and the size of the district whether measured in
number of mines or volume of output.

¢ An order to cease and desist was issued to the Dunreath Coal Co. Inc.
on January 27, 1941, and two days later an order was issued revoking the
membership of the company in the Code. Both of these orders are included
in the accompanying tables.
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TABLE 68

Cease-and-Desist Orders and Revocations of Producers’ Code Membership,
by Producing District, October 1940-August 1943

Production of

Bituminous Cease-and-
Coal in 19420 Desist Membership
Minesa (thousands of Ordersd Revocations®
Producing District (number) net tons) (number) (number)
8 Southern No. 2 2,054 121,876 42 23
1 Eastern Pennsylvania 1,524 58,325 21 13
4 Ohio . 1,176 32,946 13 18
2 Western Pennsylvania 951 88,940 7 4
10 Illinois 685 65,137 8 8
15 Southwestern 615 9,736 10 9
13 Southeastern 596 20,931 12 4
3 Northern West Virginia 493 38,954 1 6
11 Indiana ‘ 398 25,435 13 15
9 West Kentucky 382 13,488 28 4
7 Southern No. 1 333 64,615 3 2
12 Iowa 269 2,980 12 22
17 Southern Colorado 243 6,334 5 0
14 Arkansas-Oklahoma 202 2,529 1 0
22 Montana 133 3,854 6 1
" 19 Wyoming 115 8,149 4 2
6 Panhandle West Virginia 77 5,514 0 5
20 Utah 75 5,527 3 3
23 Washington 67 2,221 0 0
18 New Mexico 62 774 8 0
16 Northern Colorado 55 2,714 1 (4]
5 Michigan 7 231 0 0
Total 10,512 581,210 198 139

a Minerals Yearbook, 1943, U.S. Bureau of Mines, pp. 862-64 and 935. Data for mines
producing 1,000 net tons and over have been combined with those for mines producing less
than 1,000 net tons per annum. Lignite mines and lignite production have been excluded.

b Does not include cease-and-desist orders issued to producers simultaneously with revoca-
tion orders.

Source: Compiled by the authors fromr data published daily in the Federal Register during
the three years in which minimum prices were in effect.

During the three-year period in which minimum prices were in
effect, 337 orders were issued either requiring producers to cease
and desist from certain proscribed practices or revoking their Code
membership. The total number of complaints involving violations
by producers was greater than 337, because some complaints were
dismissed and some were not acted upon before the expiration of
the Coal Act in August 1943.

b. Revocation of Code membership. Any producer whose mem-
bership in the Code had been revoked could apply to have it re-
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ENFORCEMENT AND REVISION

stored. It was necessary, of course, for the offending producer to
demonstrate to the Bituminous Coal Division that he had paid
(or had arranged to pay in installments) to the Bureau of Internal
Revenue a fine of 39 per cent of the value of the coal that had been
sold in violation of the Code and on the basis of which his mem-
bership had been revoked (Sec. 5¢). Table 69 shows that about
half (69) of the 139 producers whose memberships had been re-
voked were restored to membership in the Code. The total of all
fines imposed was $151,766.31 of which 69 producers whose
memberships were restored paid $107,990.44.5

In some cases the producers who paid fines suffered no additional
loss because the Bituminous Coal Division made the effective date
of the restoration order coincident with the effective date of the
revocation. In other cases, the Division set the effective date of
restoration on the date on which the fine had been paid. In such in-
stances the producer was liable to a tax of 19%% per cent on the
value of bituminous coal sold in the period between the revocation
and the restoration of his Code membership.

Information is not available to show what happened to those
producers whose membership had been revoked and who failed to
pay the tax imposed after hearings by the Bituminous Coal Divi-
sion. Many undoubtedly went out of business; some may have paid
the 19%% per cent tax as cost of operating.®

c. Amount of fines. How large were the fines imposed by the
Division on the producers involved? Dividing the total fines by the
total producers in each of the three columns in Table 69 yields the
following averages:

For producers who paid $1,565.08
For producers who did not pay 625.37
For all producers involved 1,091.84

These averages, because they are influenced by several very large
payments, tend to give a distorted picture of the magnitudes of the
fines. As a matter of fact, the fines ranged from $7.18 to over $12,-

5 These fines in all cases were paid to the Bureau of Internal Revenue.
Payment to this Bureau was provided for by the framers of the Act presum-
ably in order to preclude the possibility of any accusation that the Bitumi-
nous Coal Commission (Division) was imposing fines because of an interest
in the income.

6 Section 7 of the Act provided that “All provisions of law, including
penalties and refunds, applicable in respect of the taxes imposed by Title IV
of the Revenue Act of 1932, as amended, shall, insofar as applicable and
not inconsistent with the provisions of this Act, be applicable with respect
to taxes imposed under this Act.”
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000. Table 70 gives a frequency distribution of fines imposed by
intervals of $1,000. It will be seen that, of the 69 producers who
paid fines, 47 (or 68 per cent) were assessed amounts less than
$1,000. Only 5 paid more than $5,000. The producers who did not
pay their fines were as a group subjected to lower penalties. Of

TABLE 70

Fines Imposed on Producers, Frequency Distribution,
October 1940-August 1943

Number of Producers

(dollars) Who Paid Who Did Not Pay Total

under 1,000 . 47 57 104
1,000 and under 2,000 4 8 12
2,000 and under 3,000 5 2 7
3,000 and under 4,000 3 1 4
4,000 and under 5,000 5 1 6
5,000 and under 6,000 ) 2 2
6,000 and under 7,000 1 1
7,000 and under 8,000
8,000 and under 9,000 2 2
9,000 and under 10,000

10,000 and under 11,000

11,000 and under 12,000 ‘

12,000 and under 13,000 1 1

Total 69 70 139

Source: Compiled by the authors from data published daily in the Federal,
Register during the three years in which minimum prices were in effect.

the 70 producers in this group, as many as 57 (or 81 per cent)
were fined less than $1,000 and only one was fined over $5,000.

An analysis of the amount imposed upon producers whose fines
were less than $1,000 is shown in Table 71. Roughly 32 per cent
of the 69 offenders who met their obligations paid less than $250,
and 43 per cent of the 70 violators who failed to do so owed fines
of less than that amount.

Table 72 has been prepared to determine how important the
violations of the Act were when viewed from the standpoint of the
industry as a whole. At the left of the table are given the total values
of coal, f.o.b. mines, in 1941 and 1942. It will be seen that the
value of the tonnage upon which fines were imposed was a negli-
gible percentage of the total value in both 1941 and 1942.

Two limitations of these data should be noted. First, the figures
do not include the value of tonnages sold by producers in violation
of the Act which were dealt with only by cease-and-desist orders,
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and second, they do not include violations of the Act by distributors
of bituminous coal. Whether the behavior of the industry under
minimum price regulation was satisfactory or not is difficult to say,
since there are neither standards nor previous records available by
which to judge its effectiveness. Pertinent also is the following ob-

TABLE 71

Fines under $1,000 Imposed on Producers, Frequency
Distribution, October 1940-August 1943

Number of Producers

(dollars) Who Paid Who Did Not Pay Total

under 250 22 30 52
250 and under 500 11 15 26
500 and under 750 8 9 17
750 and under 1,000 6 3 9
Total ' 47 57 104

Source: Compiled by the authors from data published daily in the Federal
Register during the three years in which minimum prices were in effect.

servation of the Bituminous Coal Division with respect to com-
pliance in general in these near-war and war years:

“It is reasonable to assume that under less favorable market
conditions than those prevalent during this fiscal year there may
have existed a greater incentive to sell coal at less than the minimum
prices and engage in unfair methods of competition.”

2. ENFORCEMENT OF MINIMUM PRICES AND MARKETING RULES
AND REGULATIONS UPON DISTRIBUTORS

Registered distributors were entitled to purchase coal of pro-
ducers at a discount. These discounts were not standard for the
various coal markets. Variations in discounts were “more or less due
to the industrial burden of the area, the thickness of population,
and the amount of coal moving there.” There was “a possibility
that a man could sell coal at some place at a margin of $.03 per
ton, whereas in another he would starve to death” with so low a
discount.®

¥ Annual Report of the Secretary of the Interior, . . . June 30, 1942, p.
114.

8 Statement of H. A. Gray, Director of the Bituminous Coal Division.
(The Interior Department Appropriation Bill for 1942, Hearings before U.S.
House subcommittee of the Committee on Appropriations, 77th Cong., lst
sess., 1941, Part 1, p. 1107.)
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In return for the right to purchase coal at a discount, distributors
were required by the Act (1) to abide by all the marketing rules
and regulations and (2) to resell the coal at a price not lower than
the established minimum.®

The Bituminous Coal Division was authorized-to make a com-
plaint against a distributor directly.?® If, as a result of a hearing,
the Division judged the accused distributor guilty of violating the
Code, it could issue a cease-and-desist order'? or it could suspend,
cancel, or revoke the registration of the distributor for a fixed pe-
riod of time or for an indefinite period.*? While not empowered to
impose direct fines upon distributors, the Division followed the
practice of requiring them to return all discounts obtained in viola-
tion of the Code as a condition of reinstatement.

Table 73 shows the action taken by the Bituminous Coal Divi-
sion against distributors whom it judged guilty of Code violations.
The Division issued three cease-and-desist orders and suspended,
revoked, or cancelled 54 registrations of which 28 (or 52 per cent)
were reinstated. A total of 50 registrations were suspended, re-
voked, or cancelled for a specific period. The periods set by the Coal
Division and the number of cases were:

1 to 30 days 21
31 to 60 days 9
61 to 90 days 8
91 days to 2 years 12

In summary, 57 distributors were penalized for violations of the
Code during the three years in which minimum prices were in ef-
fect. If the total number of distributors handling coal during this

9 Sec. 4-ITh reads: “The Commission shall, by order, prescribe due and
reasonable maximum discounts or price allowances that may be made by
code members to persons (whether or not code members), herein referred
to as ‘distributors,” who purchase coal for resale and resell it in not less than
cargo or railroad carload lots; and shall require the maintenance and ob-
servance by such persons, in the resale of such coal, of the prices and
marketing rules and regulations established under this section.”

10 This procedure differed from that which applied to producer code
members, for whom the Division was authorized to hold hearings only after
complaint by a Code member, a district board, a state (or political subdivi-
sion), or the Consumers’ Counsel.

11 The regulations did not originally allow for this, but it was authorized
by an order dated May 2, 1942. (See Federal Register, May 6, 1942, pp.
3358-59.) '

12 The words “suspend, cancel, or revoke” appear to have been used inter-
changeably.
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TABLE 73

Cease-and-Desist Orders, Suspensions, Revocations, Cancellations, and Reinstatements
of Registrations of Distributors, October 1940-August 1943
’ (number)

Suspensions, Revocations, and

Period Cancellations of Registrations
(by date on Cease-and- Reinstate-
which penalty Desist No Period ments of
was imposed ) Order Issued® Specified Periods Specified Registrations
Oct.-Dec. 1940 0 0 0 0
Jan.-Mar. 1941 0 0 0 0
Apr.-June 1941 0 1 0 0
July-Sept. 1941 0 11 1 7
FIRST YEAR 0 12 1 7
Oct.-Dec. 1941 0 11 0 7
Jan.-Mar. 1942 0 6 2 2
Apr.-June 1942 o] 4 0 4
July-Sept. 1942 2 4 1 2

SECOND YEAR 2 25 3 15

Oct.-Dec. 1942
Jan.-Mar. 1943
Apr.-June 1943
July-Aug. 1943

THIRD YEAR 1 13 0 6
Total - 3 50 4 28

S=OQ
Lo Lo
COCQO
= DD DO =

a This penalty was not provided for prior to May 2, 1942.

Source: Data compiled by the authors from orders published daily in the Federal Register
during the three years in which minimum prices were in effect. This tabulation does not
include revocations and cancellations arising from a failure on the part of distributors to
establish their bona fide distributorship.

period was 1,954—the number in business on June 30, 1941%—
the number of violators who were penalized constituted 2.9 per cent.

3. PROCEDURE FOR ENFORCING MINIMUM PRICES AND
MARKETING RULES AND REGULATIONS

Although no detailed discussion of enforcement procedure is
available, an understanding of the steps taken by the Division to
obtain compliance with both the minimum prices and marketing
regulations can be obtained from the testimony of Stephen Raushen-
bush, Compliance Coordinator of the Bituminous Coal Division, at
a Congressional hearing in April 1941.1

13 Annual Report of the Secretary of the Interior, . .. June 30, 1941, p.
196.

1¢ The Interior Department Appropriation Bill for 1942, Hearings before
U.S. House subcommittee of the Committee on Appropriations, 77th Cong.,
1st sess., 1941, Part 1, pp. 1103-4.
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According to Mr. Raushenbush, when a violation was discovered
a report was filed with the compliance officer, who ascertained the
facts from the sales slips and other records® and determined
whether the minimum prices had been violated or improper dis-
counts had been taken. If the compliance agent or manager found
what appeared on the surface to be a violation, he filed a charge
which was recorded at the Washington office.

As a general practice the charge was then subjected to a further
examination in the field by a representative or representatives of
the Coal Division. The investigation sometimes entailed an exami-
nation in the consuming area to which the coal was shipped. All
reports were brought together in the Washington office, and a state-
ment was prepared by the manager which specified whether the
violation was unintentional or willful, and which contained a recom-
mended course of action. If the facts warranted such action, all
the evidence was brought together and summarized and a recom-
mendation made that a formal complaint be filed. The General
Counsel, after an examination, determined whether the evidence
was adequate and whether the charges were proper. If he approved
the statement, the Division requested the district board to lodge a
formal complaint, since the Division could not do so itself.

If the board complied with the Division’s request, a date was
set for a hearing, a trial examiner was appointed, and the plain-
tiffs and defendants were given a 30-day notice. The case was
presented by attorneys and the recommendations of the trial ex-
aminer were received by the Director of the Coal Division who then
made the final decision. In “something like 50 per cent of the cases”
the defendants admitted their failure to meet their obligations under
the Act.

The compliance division was undoubtedly handicapped by an
inadequate staff of attorneys, by the delays that resulted from the
fact that the Coal Division itself could not make formal complaints,
and by lack of authority to obtain “all the evidence, because Con-
gress” did not give the Coal Division “the power to get evidence
outside of such reports as are presented.”®

18 “Other records” presumably refers to sales contracts and spot orders.
The sales slip or invoice supplied the Coal Division with the price, the
quantity and quality of the coal sold as well as the name of the producer,
the destination, the type of consumer and related matters. This information
was of great help to the Division, but for obvious reasons could not supply
the evidence needed to detect many evasions of minimum prices where both
parties to the sale were willing to engage in unfair trade practices.

18 The Interior Department Appropriation Bill for 1942, Hearings before
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The reader should be warned that the 394 penalties (337 pro-
ducers’ revocations and cease-and-desist orders plus 57 orders pe-
nalizing distributors) imposed upon producers and distributors do
not indicate the true magnitude of the enforcement problem. At the
end of the calendar year 1941, when the enforcement program had
completed its 15th-month, 1,840 violation cases had been filed with
the Bituminous Coal Division. Of these about one-third, 642, had
been “terminated” by the Compliance Coordinator; a smaller num-
ber, 562, had been “referred to the General Counsel’s office”; 449
cases were being investigated; and 187 were awaiting action by
district boards.*” Of the 562 referred to the General Counsel’s of-
fice, 195 had been formally acted upon and disposed of, 268 had
reached formal action, but had not been disposed of, and 99 had
not yet reached formal action.®

The evidence submitted thus far suggests that the compliance
machinery established by the Coal Division, notwithstanding over-
time work on the part of the staff responsible for its operation, was
unable to deal effectively with the known violations of producers
and distributors. The data submitted in Table 74 substantiate this
observation. On December 31, 1940, the Compliance Coordinator
had terminated 20 per cent of the cases that had been filed. A year
later the percentage was 35, which was a definite improvement.
Part of this improvement, however, must be accounted for by the
decreasing rate of new cases. Subtracting the cumulative numbers
in the first column of Table 74 yields the following data for each
designated period:

Oct. 1-Dec. 31, 1940 468
Jan. 1-March 31, 1941 648
Apr. 1-June 30, 1941 358
July 1-Sept. 30, 1941 245
Oct. 1-Dec. 81, 1941 ° 121

Attention should also be called to the fact that this discussion has
been confined to the evasions which came to the attention of the
Coal Division.

In its justification of the budget for the fiscal year 1943, the
Bituminous Coal Division emphasized the importance of adequate
enforcement:

U.S. House subcommittee of the Committee on Appropriations, 77th Cong.,
Ist sess., 1941, Part 1, pp. 1104-5.

17 The Interior Department Appropriation Bill for 1943, Hearings before
U.S. House subcommittee of the Committee on Appropriations, 77th Cong.,
2d sess., 1942, Part 1, p. 829.

18 bid., p. 830.
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“The need for vigorous and vigilant efforts to insure compliance
with the regulatory provisions of the Act will continue unabated
during the present emergency, particulary with respect to the low-
grade coal. Any inordinate delay in applying the sanction provided
for by the Act encourages violations, many of which may be com-
mitted to retain business which would otherwise go to the pro-
ducer first committing the violation. There is a particular need for
special emphasis to be given to violations of the Marketing Rules
and Regulations, including the unfair methods of competition estab-

TABLE 74

Compliance Cases Filed with Bituminous Coal Division and Terminated by
Compliance Coordinator, October 1940-December 1941

Cases Terminated

Total Cases by Compliance Coordinator

From Filed (per cent

October 1, 1940: (number) (number) of total)
to Dec. 31, 1940 468 94 20.1
to March 31, 1941 1,116 304 27.2
to June 30, 1941 1,474 429 29.1
to Sept. 30, 1941 1,719 511 29.7
to Dec. 31, 1941 1,840 642 34.9

Source: The Interior Department Appropriation Bill for 1943, Hearings
before U.S. House subcommittee of the Committee on Appropriations, 77th
Cong. 2d sess., 1942, Part 1, p. 829.

lished by Section 4 II (i) of the Act. In large measure, proper en-
forcement of these regulations has had to be deferred to date be-
cause of the necessity of employing all available personnel for the
enforcement of price schedules. Even the enforcement of the price
schedules has been maintained at less than a desirable level since
compliance agents who have conducted investigations must appear
as witnesses in the prosecutions of those cases, thereby being un-
available for further investigations of reported violations or for
independent investigations on their own initiative.”®

Although the Bituminous Coal Division with its small staff was
struggling to get and keep abreast of reported violations, it was the
opinion of the Directors of the Division in 1941 and 1942 that the
ratio of violations to the total volume of coal sold was not very
great. When asked, on April 18, 1941, what difficulty the Division
was experiencing in the enforcement of the Act, H. A. Gray, the
Director, replied:

19 Ibid., pp. 825-26.
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“We are not having any great difficulty now. In fact, we are
having practically none now because of the cessation of the mining
of coal. We were having quite a number of cases, but considering
the volume or the number of shipments, we were having a com-
paratively small number of cases. The volume was large, and we
had the investigation and handling of the complaints which go
along with all sorts of violations. We were rather fortunate in hav-
ing the prices go in on a good market for coal. The temptation for
violation is not so great, of course, on a good market as on a poor
market. With large shipments of coal the complaints of violations
naturally tend to increase. What will happen if we have a poor
market for coal we do not know, but we do not expect a poor market
this year anyway.”?

Eleven months later, the Acting Director, Dan H. Wheeler, was
asked whether compliance was more general at that time than it
had been earlier. He replied:

“The noncompliance was greater during the early period of the
act. I think that it can be said now that compliance with the provi-
sions of the act is generally considered very good. We have had
something like 1,800 cases, I think . . . since October 1, 194.0.
We have had a total of 1,846 violations, and when you consider that
we have 16,000 code members and about two or three hundred
other operators who are not code members and that they had to
learn to operate under this act, what the code prices were, and a
lot of things of that kind, and when you realize that many of these
violations were in the early stage, I think it can be said generally
that compliance is pretty good.”

B. Adjustment of Existing Minimum Price Schedules

When the framers of the Coal Act of 1937 set forth the procedure
to be followed and the requirements to be met in arriving at co-
ordinated minimum prices, they realized that minor defects in
these schedules might not become apparent until the schedules had
been put into effect, and that conditions affecting particular market
situations might undergo changes. For these reasons, presumably,
they wrote Sec. 4-IId:

“If any code member or district board or member thereof, or

20 The Interior Department Appropriation Bill for 1942, Hearings before
U.S. House subcommittee of the Committee on Appropriations, 77th Cong.,
1st sess., 1941, Part 1, p. 1081.

21 The Interior Department Appropriation Bill for 1943, Hearings before
U.S. House subcommittee of the Committee on Approprlatlons, 77th Cong.,
2d sess., 1942, Part 1, p. 843.

296



ENFORCEMENT AND REVISION

any State or political subdivision of a State, or the consumers’
counsel, shall be dissatisfied with such coordination of prices or
rules and regulations, or by a failure to establish such coordination
of prices or rules and regulations, or by any minimum or maximum
prices established pursuant to subsections (b) or (c) of Part II
of this section, he or it shall have the right, by petition, to make
complaint to the Commission, and the Commission shall, under
rules and regulations established by it, and after notice and hear-
ing, make such order as may be required to effectuate the purpose
of subsections (b) and (c) of Part II of this section. Pending final
disposition of such petition, and upon reasonable showing of neces-
sity therefor, the Commission may make such preliminary or tem-
porary order as in its judgment may be appropriate, and not incon-
sistent with the provisions of this Act.”

TABLE 75

Petitions Seeking Adjustment of Existing Minimum Prices Received by
Bituminous Coal Division, October 1940-June 1943

Number of Petitions

Not Acted upon or Disposed

Not Disposed of at of by
Period Total | End of Period Division
Oct. 1940-June 1941 944a
July 1941-Dec. 1941 307b
0OCT. 1940-pEC. 1941 1251¢ 236¢ 1015¢d
Jan. 1942-June 1942 265¢ )
oCT. 1940-JUNE 1942 1516 398 1477t
July 1942-June 1943 5311 68! 46343
ocT. 1940-JUNE 1943 2047k 107! 1940k

2 As of July 1, 1941. Annual Report of the Secretary of the Interior, Fiscal
Year Ended June 30, 1941, p. 201.

b By subtraction of 944 from 1251.

¢ The Interior Department Appropriation Bill for 1943, Hearings before
U.S. House subcommittee of the Committee on Appropriations, 77th Cong.,
2d sess. 1942, Part 1, Table 4, p. 830.

a Of which 656 were finally, and 359 were conditionally, disposed of by
the Division.

¢ By subtraction of 1251 from 1516.

f Annual Report of the Secretary of the Interior for the Fiscal Year Ended
June 30, 1942, p. 112.

g By subtraction of 1477 from 1516.

h Of which 909 were finally, and 568 were conditionally, disposed of by
the Division.

1 Annual Report of the Secretary of the Interior, Fiscal Year Ended June
30, 1943, p. 104.

3 By subtraction of 68 from 531.

k By summation.

1By subtraction of 1940 from 2047.
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The authors have been unable to find any compilation or analysis
of petitions seeking adjustments of existing minimum prices. Their
own compilation assembled from scattered data is presented in
Table 75. It appears that 2,047 petitions were made under the
foregoing subsection between October 1, 1940 and June 30, 1943.
This may be considered to apply approx1mately to the entire three-
year period, for, with the end of the Coal Act in sight, there was
little need to make a petition in July or August. All but 107 peti-
tions had been disposed of, either by denial, conditional relief orders,
or final relief orders. It is said that more than half of the total num-
ber of petitions were for the establishment of minimum prices for
coals and sizes of coal that had not previously been produced for sale.
Other petitions requested modifications in the then-existing mini-
mum price schedules with respect to specific coals, sizes of coal,
transportation routes, and so on.?”

A clearer understandmg of the Division’s handling of ‘petitions
for prlce adjustment may be obtained from a reading of the follow-
ing opinion and order.*

(Docket No. A-1040)

PETITION OF BOVARD COAL CO., A CODE MEMBER IN DISTRICT
NO. 1, FOR THE ESTABLISHMENT OF PRICE CLASSIFICATIONS
AND MINIMUM PRICES FOR ALL SHIPMENTS FOR COAL PRO-
DUCED AT ITS RIMER MINE

MEMORANDUM OPINION AND ORDER GRANTING TEMPORARY
RELIEF

This is a proceeding instituted upon an original petition filed
by Bovard Coal Company, a code member in District No. 1, pur-
suant to section 4 II (d) of the Bituminous Coal Act of 1937.
Petitioner requests the establishment of price classifications and
minimum prices for the coals of its Rimer Mine in District No.
1 for all shipments except truck from Brady’s Bend, Pennsyl-
vania. Pursuant to a Notice of and Order for Hearing dated
September 24, 1941, a hearing was held on October 23, 1941,
before a duly designated Examiner of the Division. As no price
classifications or minimum prices have been established for the
coals of petitioner’s Rimer Mine for rail shipment, it is necessary

22 Annual Report of the Secretary of the Interior, Fiscal ¥Year Ended June
30, 1942, and . . . June 30, 1943. In the report for the fiscal year ended
June 30, 1941 the number of petitions dealing with new coals was given
as 424, or 45 per cent of the 944 petitions up to that date.

28 Federal Register, November 19, 1941, pp. 5887-88.
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that such price classifications and mine prices be established
temporarily, pending final disposition. of this proceeding, in or-
der to preserve for petitioner and its competitors their existing
fair competitive opportunities.

It appears from the testimony adduced at the hearing that
petitioner does not prepare coal in Size Groups 1 and 2 and does
not now have facilities for preparing coal in Size Group 5. It
further appears that petitioner requests the same price classifica-
tions as have already been established in Size Groups 3 and 4
for coals of the Fox Mine (Mine Index No. 2989) of the Rimers-
burg Coal Mining Company. The witness Fair stated that the
Fox Mine is adjacent to the Rimer Mine, and the petition al-
leges that the coals of these mines are of similar quality. Pend-
ing final disposition of this proceeding the price classifications
requested for Size Groups 3 and 4 for rail shipment should be
established for coals of the Rimer Mine.

A difficult problem is presented by petitioner’s request for per-
mission to make rail shipments on Western Allegheny Railroad
from Brady’s Bend. From the testimony adduced at the hearing
it appears that petitioner’s crusher and loading facilities are at
Brady’s Bend and that petitioner desires to make rail shipments
on the Western Allegheny Railroad from that point in order to
serve certain customers in Meadville and Erie, Pennsylvania (in
Market Area 10). Brady’s Bend is in District No. 2, approxi-
mately 10 miles from the Rimer Mine. There are several nearer
loading points on other railroads which petitioner might use,
for example, Rimersburg, Pennsylvania, in District No. 1, ap-
proximately 3.7 miles from the Rimer Mine, on the Pennsyl-
vania Railroad. The witness Fair stated at the hearing that peti-
tioner would prefer to use Rimersburg if it were required to ship
over the Pennsylvania Railroad. :

It seems that the freight rates to Meadville and Erie are higher
from Rimersburg than from Brady’s Bend.* This results in a
delivered differential in favor of District 2 producers on ship-
ments into Market Area 10. In General Docket No. 15, after
extensive public hearings, it was decided that District 1 pro-
ducers had no such “existing fair competitive opportunities” in
Market Area 10 as necessitated the allowance to them of freight
rate absorptions on shipments into that market area. Petitioner’s

* To Meadville the published freight rate from Brady’s Bend appears
to be $1.23, from Rimersburg, $2.24; to Erie, the published freight rate
from Brady’s Bend is $1.49, from Rimersburg, $2.05.
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request represents a sharp break with the coordination estab-
lished in General Docket No. 15 and should not be granted as a
matter of temporary relief in the absence of a very strong show-
ing. Such a showing does not seem to have been made.

Moreover, if petitioner’s request is granted, it will receive
preferential treatment over other District 1 producers, who must
ship into Market Area 10 at the higher freight rate. The record
does not reveal any reason for giving the Rimer Mine such spe-
cial treatment as a matter of temporary relief.

Upon the basis of the foregoing considerations, I am of the
opinion that pending final disposition of this matter, minimum
prices should be established for rail shipments from petitioner’s
Rimer Mine only via the Pennsylvania Railroad from Rimers-
burg, Pennsylvania. Pending the final disposition of this pro-
ceeding, the temporary relief granted will make available to the
Rimer Mine those markets in which District 1 coals have cus-
tomarily been sold.

It is, therefore, ordered, That, pending final disposition of
this proceeding, temporary relief be granted as: follows: Com-
mencing forthwith, the Schedule of Effective Minimum Prices
for District No. 1 For All Shipments Except Truck is supple-
mented by including a “G” classification in Size Group 3 and an
“H” classification in Size Group 4 for the coals of the Rimer
~ Mine (Mine Index No. 902) of the Bovard Coal Company. Such
shipments shall be made on the Pennsylvania Railroad from
Rimersburg, Pennsylvania, and all adjustments required or per-
mitted mines in Freight Origin Group 90 shall be applicable
thereto.

Notice is hereby given that motions to stay, terminate or
modify the temporary relief granted in this order may be made
pursuant to the Rules and Regulations of the Bituminous Coal
Division for proceedings under section 4 II (d) of the Bitumi-
nous Coal Act of 1937.

Nothing herein shall be taken as an expression of the views
of the Director concerning the final disposition of this proceed-
ing.

Dated: November 14, 1941.

H. A. Gray,

Director.

(SEAL)
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C. General Revision of Minimum Prices

Congress recognized that changes in the level of the cost of min-
ing coal were inevitable. Such changes would necessarily result
from adjustments in wages and hours and other concessions grow-
ing out of contract negotiations as well as from changes in the price
of supplies and equipment and the cost of other items involved in
mining and selling coal. Provision was made for this contingency
in the Act of 1937. Section 4-Ila provided that once minimum
prices were established, the Commission “upon satisfactory proof
made at any time by any district board of a change in excess of
2 cents per net ton of two thousand pounds in the weighted average
of the total costs in the minimum price area, exclusive of seasonal
changes, . . . shall increase or decrease the minimum prices accord-
ingly.”

The new contract that became effective on April 1, 1941, in-
creased the wage rates and so raised the cost of mining coal. This
increase in costs necessitated a general revision of minimum prices.
The procedure followed and the problems encountered by the Coal
Division in bringing about the revision of minimum prices on Oc-
tober 1, 1942, is the subject of General Docket No. 21. The first
phase of the proceedings had to do with the “determination” of
new weighted average costs. This aspect of the general problem
was discussed in Chapter VI (pp. 104-6).

The second phase of Docket No. 21 began on May 5, 1942,
when hearings on price revision were opened in Washington. All
interested persons were afforded an opportunity to be present, ad-
duce evidence, cross-examine witnesses, and otherwise be heard.
On July 27, 1942 the Examiner filed his Report. The Acting Di-
rector heard oral arguments on August 20, 1942, and entered his
Findings of Fact, Conclusions of Law and Opinion. On August 24,
1942, the Acting Director announced the new prices, as expressed
in Table 76, to become effective October 1, 1942,%¢ following af-
firmation on September 30, 1942, by Secretary of the Interior
Ickes, after due consideration and review.2

In carrying out its general revision of minimum prices the Coal
Division grouped the 193 market areas into nine large areas. To
give some idea of the new grouping of the market areas the au-
thors have arbitrarily assigned letter designations (see first column
of Table 76) and outlined the appropriate areas, identified by their
corresponding letters, on Map 5.

2¢ Ibid., September 3, 1942, p. 6944.
25 Ibid., October 3, 1942, pp. 7859-62.
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MAP 5
Market Area Groupings Used in Revision of Minimum Price Schedules, 1942

Source: Table 76.

Reference to Table 76 will disclose that the increases granted
by the Division ranged from 5 to 55 cents but that the increases
in most of the districts were between 5 and 30 cents. The much
higher increases that were granted to District 14 (Arkansas-
Oklahoma) were due, in part, to factors peculiar to that district.
In an order dated April 27, 1942, the Division had granted opera-
tors in that district an increase of 35 cents a ton for the domestic
sizes because of the pronounced advance in their costs.?®. The in-
creases for October 1, 1942 included the increase of April 27.

An earlier order of the Coal Division explained that “District
14 constitutes a price area in itself. Much of the coal produced
therein is disposed of in markets where there is little or no com-
petition from coals produced in other areas. Accordingly, the revi-
sion of prices in this price area will not greatly affect producers in
other price areas as would be the case where competition between
districts or price areas is substantial.”

The Coal Division pointed out (1) that the increases required
to equalize minimum price realization and costs of operation varied
from area to area and (2) that the application of varying increases
to the minimum price areas would destroy the coordination between
competing districts attained in the initial price determination.

26 Ibid., April 29, 1942, pp. 3130-32.
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TABLE 77

Changes in Coordinated Minimum Prices for Railroad Fuel, Vessel Fuel,
and Truck Shipments of Coal, by Producing District,
Effective October 1, 1942
(Applicable to minimum prices in dollars per net ton, f.o.b. mine,
of October 1, 1940)

Minimum
Price Railroad Vessel Truck
Producing District Area Fuel Fuel Shipments
1 Eastern Pennsylvania 1 .203,b .20¢ .20
2 Western Pennsylvania .202 .20¢ 20
8 Northern West Virginia .20 .20¢ .20
4. Ohio .202 .20 .20
5 Michigan .20 .20
6 Panhandle (West Virginia) .202 .20 .20
7 Southern Numbered 1 .20n.d .20¢ .20
8 Southern Numbered 2 .208,d .20¢ .20
9 West Kentucky 2 .0ov .05
10 Illinois .00p .05
11 Indiana .00b .05
12 Jowa .00b .05
13 Southeastern 3 .30e .30 .30
14 Arkansas-Oklahoma 4 .4.0bp .30
15 Southwestern 5 .05b .10
16 Northern Colorado 6 150 .15t
17 Southern Colorado .15b 15t
18 New Mexico 1508 15t
19 Wyoming 7 050,k .05t
20 Utah .05b .05t
22 Montana 9 151 15t
23 Washington 10 .30° .25t

¢ Excluding that shipped via the Great Lakes as cargo.

b Excluding central-station railroad fuel.

¢ Also “bunker fuel.”

4 Central-station fuel is included if low-volatile and on-line.

¢ Includes railroad and powerhouse fuel produced in Subdistrict 1 and
railroad fuel produced in Subdistrict 3.

£ “Truck and wagon shipments.”

& Includes sizes between 8” and 14".

h Also all coal produced by the Union Pacific Coal Company in Subdistricts
No. 2 and 3 of District 19 when sold to the Union Pacific Railroad Company.

1 Includes railroad locomotive fuel from Subdistricts 1 and 7, and all rail-
road fuel from Subdistricts 2 and 3.

Source: From the Federal Register, September 3, 1942, pp. 694.3-48.
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In order to resolve this problem, the Coal Division applied the
“weighted average adjustment method.” It gave uniform price
adjustments -to coals moving into selected groups of consuming
market areas (see Table 76). To obtain the weighted average in-
crease, it weighted the increases in sales realization needed to bring
minimum prices in line with the revised costs by the combined
tonnages of the coal sold in selected groups of consuming areas.

The method used by the Coal Division was severely criticized
by the Consumers’ Counsel. The issues raised, the supporting argu-
ments, and the economic implications are considered in Chapter X.

The procedure described was not applied in the revision of mini-
mum prices for railroad fuel, vessel fuel, and coal shipped by truck.
It will be seen from Table 77 that, within a single column, the
price revisions were substantially uniform for the districts that
composed a given minimum price area. No reason was assigned by
the Coal Division for the use of a different procedure.

27 Annual Report of the Secretary of the Interior, . . . June 30, 1943, pp.
103-4.
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